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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Peoples Energy Services Corporation )

)
Petition for Relief to Protect Portions of )
PE Services’ Report of Continued )
Compliance as an Alternative Gas ) Docket No. 08-0057
Supplier from Disclosure for Not Less )
Than Five Years in Order to Protect )
Highly Confidential and Proprietary )
Information. )

Brief on Exceptions of Peoples Energy Services Corporation
Pursuant to Section 200.830 of the lllinois Commerce Commission’s
(“Commission”) Rules of Practice (83 Ill. Admin. Code §200.830) and the
schedule established by the Administrative Law Judge, Peoples Energy Services
Corporation (“PE Services”), files its Brief on Exceptions to the Administrative
Law Judge’s Proposed Order (“ALJPQO”) in the above-captioned proceeding.
Attachment A of this Brief sets forth PE Services’ proposed modifications to the
ALJPO.
l. INTRODUCTION
PE Services, as required by the Commission’s rules governing alternative

gas suppliers, submitted an annual report on its compliance status. 83 Ill. Admin.
Code 8551.120. As required by Section 551.120, PE Services filed its report with
the Chief Clerk. Section 551.120(c) states that the report is “open to public

inspection, unless otherwise ordered by the Commission.” One aspect of PE

Services’ report was to show its ability to meet the financial reporting
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requirements. As permitted by Section 551.140(a) of the Commission’s rules, PE
Services included an Experian “Intelliscore” report to meet this requirement. 83
lll. Admin. Code 8551.140(a). PE Services requested confidential treatment of
this report. The ALJPO rejected this request.
. SUMMARY

Confidential treatment of the Experian Intelliscore report (the “Report”) is
appropriate for two reasons.

First, Experian’s report applies Experian’s proprietary analytical method to
PE Services’ proprietary financial information to generate a score. The resulting
data are not generally available to the public. Rather, an Experian credit score
report is only available to an entity that purchases the service from Experian and
agrees to Experian’s terms and conditions for using such a report. As Section
7(1)(qg) of the Illinois Freedom of Information Act recognizes, financial information
can be confidential. 5ILCS 140/7(1)(qg).

Second, confidential treatment is consistent with Commission precedent.
1. ARGUMENT

A. The Report Is Confidential

The ALJPO is correct that anyone may purchase from Experian a
commercial score report for PE Services. ALJPO at 4. However, as that
statement shows, such reports are available to subscribers or purchasers. They
are not generally available to the public, as the Report would be were it published

as a public unredacted document on e-docket or included in the Chief Clerk’s
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files without confidential protection.® Moreover, such reports are available only
under restrictions that the report’s issuer chooses to impose pursuant to an
agreement with the purchaser. Experian determines the terms and conditions
under which it will make its analysis available to third parties. It has no obligation
to provide the information to anyone under other circumstances.

PE Services provided the information to the Commission, with a request
for confidential treatment, solely to meet a regulatory requirement. Bluestar

Energy Services, Inc. v. lllinois Commerce Commission, 374 Ill. App. 3d 990, 995

(1st Dist. 2007) (“Bluestar”) (“Although the settlement agreement between
Ameren and the Coalition does not contain trade secrets in the conventional
sense, it is confidential information received by a government agency from an
entity that the agency regulates.”) To remain certificated to sell gas to small
volume gas users, PE Services must provide some sort of financial information to
the Commission (83 Ill. Admin. Code 8551.140), and, especially for an entity
without a rating on its long-term, unsecured and unsubordinated debt, that can
easily entail providing confidential financial information.

Maintaining the confidentiality of the document is not a case of the “State
exercising its authority to protect Experian’s pecuniary interests.” ALJPO at 4.
The Commission (the State) acquired the Experian report as part of its regulation

of a competitive supplier of gas supply to retail customers. Unlike the public

! The ALJPO’s suggestion that the presence of the report on e-docket was PE Services’ choice
is off point. ALJPO at 4. Whether or not the report is on e-docket, it would be publicly available
pursuant to Section 551.120(c). Moreover, the ALJ issued a request for information to PE
Services in a specific docket. PE Services’ response was filed so that there would be a record in
support of its request. Interestingly, the ALJPO cites what it calls the “scant record” in a case
granting confidential treatment. ALJPO at 2, n 1. Here, PE Services has tried to develop a
record.
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utilities that the Commission regulates, PE Services does not have a franchised
service territory and it does not have an exclusive right to serve any customers.
It competes with other certificated alternative gas suppliers (“AGS”). The
Commission’s protection of information that is not generally available to the
public is protecting the interests of the competitive retail gas supply market. If PE
Services wants information about its competitors, there is information available in
the marketplace, some of it in the nature of analyses that are available only
pursuant to contract. Likewise, if an AGS wants information about PE Services
meeting the Commission’s financial reporting requirements, it is free to seek that
information from the marketplace, whether from Experian or another provider of
credit information. The AGS are competing on equal terms.

That Experian and other service providers may benefit when their
proprietary analyses are not publicly disseminated may be a consequence of
granting an AGS’ or Alternative Retail Electric Supplier’s request for confidential
treatment, but it would not be the purpose of that decision. But for the potential
disclosure of the Report were the Commission to deny PE Services’ petition,
other parties would have no access to the Report from anyone but Experian.
Bluestar at 996. (“Furthermore, it is undisputed that had the agreement not been
disclosed to the ICC, BlueStar would have had no claim to the agreement.”).

Accordingly, while it may be possible for a third party to obtain information
identical or comparable to the Report, it is not possible to obtain the information
through it being publicly available through the State. It is not possible for a third

party to obtain such information from Experian other than pursuant to an
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agreement that imposes terms and conditions on the permissible use of that
information. Affording confidential treatment to the Report is appropriate to
prevent the dissemination of financial data and analyses that are not generally
available to the public.

B. The Request Is Consistent with Commission Precedent

The Commission has protected PE Services’ submission of an Experian
report in one prior case, which the ALJPO cites. ALJPO at 2. The Commission
has also granted confidential treatment of financial information in other cases.

For example, in a February 27, 2008 order, the Commission granted a

n2

request for confidential treatment of “confidential ratings agency reports™ as part

of an annual compliance filing. Commerce Energy Inc., Docket 08-0080 (Order

Feb. 27, 2008). In a February 5, 2008 memorandum to the Commission,
published on e-docket, the administrative law judge in that case stated that
“[s]lince the request is similar to many others, a hearing is waived.”

In another 2008 order, the Commission granted a request for confidential
treatment of “confidential and proprietary ratings agency report information.”

Direct Energy Services, LLC, Docket 07-0086 (Order, Jan. 30, 2008).

In addition, there is a February 19, 2008 administrative law judge’s
proposed order in Docket 07-0287 recommending granting a request for

confidential treatment of a Dun & Bradstreet report. Spark Energy Gas, LP.

The Commission’s orders in the referenced dockets and the proposed

order do not represent the State protecting ratings agencies’ pecuniary interests.

% This description is quoted from the petition.
® This description is quoted from the petition.
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The decisions and proposed order represent protecting information that is
confidential and available only under a third party’s terms and conditions.
V. EXCEPTIONS

Exception 1 of Attachment A revises note 1 on page 2 of the ALJPO to
address the Commission precedent cited in Sec. I11.B of this Brief on Exceptions.

Exception 2 of Attachment A revises pages 3-4 of the ALJPO to address
the argument in Sec. Ill.A of this Brief on Exceptions.

WHEREFORE, Peoples Energy Services Corporation respectfully submits
its Brief on Exceptions in this proceeding and requests, for the reasons set forth
above, that the ALJPO be revised as shown in Attachment A of this Brief on
Exceptions.

Respectfully submitted,
Peoples Energy Services Corporation

/SI MARY KLYASHEFF
Mary Klyasheff
An Attorney for
Peoples Energy Services Corporation

Mary Klyasheff

An Attorney for

Peoples Energy Services Corporation
130 East Randolph Drive

20th Floor

Chicago, lllinois 60601

telephone: (312) 240-4470

facsimile: (312) 240-4219

e-mail: MPKlyasheff@integrysgroup.com

Dated at Chicago, lllinois
this 18th day of March, 2008
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ATTACHMENT A
EXCEPTION 1

Consistent with its Brief on Exceptions, PE Services proposes to revise
footnote 1 on page 2 of the ALJPO as follows: * The vice president’s letter also
indicates that the Commission previously afforded proprietary treatment to
PESC’s Experian report in Docket No. 07-0078. In addition, the Commission

notes that is has granted confidential treatment of ratings agency reports in two

recent order, Docket Nos. 07-0086 (Order |ssued Januar;g 30! 2008) and 08- 0080
gOr er |ssued Februarv 27 2008)

EXCEPTION 2

Consistent with its Brief on Exceptions, PE Services proposes to revise
pages 3 and 4 of the ALIJPO, beginning with the first full paragraph on page 3
and continuing to the end of page 4, as follows:

In this situation, PESC filed its Report of Continued Compliance accompanied by
a one page Experian commercial score report for which it presently seeks
confidential treatment. While PESC argues that disclosure of the information in
the Experian report to competitors could harm PESC, counsel for PESC
acknowledges that anyone, including PESC’s competitors, could obtain the
information directly from Experian so long as they pay Experian’s fee_and agree

to Experian’s terms and conditions or negotiate some sort of agreement with
Experian. For example, the Experian agreement that PESC provided does not

Qermlt resale or transfer and Ilmlts |ts use to mternal busmess Qurgose




ageea%%%aﬁ%teel%e Moreover the |nformat|on that a competltor may

purchase from Experian today or |n the future may not be |dent|cal o that




Commission sheuld-netbe concludes that it is not bound by PESC’s agreement
with Experian to maintain the confidentiality of Experian’s information_because it
is not a party to that agreement. However, that conclusion does not mean the
information should be publicly available, either on e-docket or in the
Commission’s Chief Clerk’s Office.—particulary—when—others—can—obtain—the

The Commission concludes that the information provided by PE Services

to meet its obligation to show continuing compliance with the financial resources
requirements of our certification rules is information not generally available to the

public. Moreover, that information is available in the market only under terms
and conditions established between the provider of the information and a buyer.

Although it would be possible for a third party to obtain some sort of report from
Experian or others analyzing PE Services’ credit, the content of the report and

the terms and conditions under which it is available are for Experian and others
to decide. The availability in the marketplace of data identical or similar to what
PESC submitted to the Commission to fulfill a regulatory requirement does not
make it public.

The Commission, having considered the record herein, is of the opinion
and finds that:

1) PESC is an AGS under Section 19-110 of the Act and Part 551;

2) the Commission has jurisdiction over PESC and the subject matter
herein;

3) PESC has #ast demonstrated that proprietary treatment is
warranted; and



4) PESC'’s petition should be_granted denried.

IT IS THEREFORE ORDERED by the lllinois Commerce Commission that
the petition of Peoples Energy Services Corporation seeking proprietary
treatment for Attachment A to its January 31, 2008 Report of Continued
Compliance is hereby granted deried.



